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PER CURI AM

James Edward Hardy, Jr., pled guilty to possession of a
firearmby a convicted felon in violation of 18 U.S.C. 8§ 922(qg) (1)
(2000), and was sentenced to a term of sixty-five nonths
i nprisonment. On appeal, he chall enges the four-I|evel enhancenent
he received for using the firearmin connection wi th another fel ony

of fense, U.S. Sentencing CGuidelines Manual § 2K2.1(b)(5) (2002), a

fact not charged in the indictnent. W affirm

Hardy contends that, under Apprendi v. New Jersey, 530 U.S.

466, 490 (2000), any fact that increases the sentencing guideline
range nust be charged in the indictnent and proved beyond a
reasonabl e doubt . However, Apprendi is not inplicated when the
sent enci ng court makes factual findings that increase the guideline
range but the sentence does not exceed the statutory maxinmm

Harris v. United States, 536 U S. 545 (2002). 1In this case, the

statutory maxi num was ten years. W note that, although Hardy
rai sed the legal issue at sentencing, he did not contest the fact
that he used the gun to shoot another person.

Because the issue raised here lacks nerit, we affirm the
sentence inposed by the district court. We di spense with oral
argunent because the facts and |legal contentions are adequately
presented in the materials before the court and argument woul d not
aid the decisional process.
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